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Historic -- State Historic Preservation -- what's
their name? SHPD, State Historic Preservation
Department -- Division of DLNR, yeah.

COUNCILMEMBER JOHNSON: Okay. So --

MR. FOLEY: It was a letter to you. It wasn't a letter to
them.

COUNCILMEMBER JOHNSON: And so, how did it get in the
Cultural Resources Commission then?

MR. FOLEY: One of the members brought it up at the
meeting not on the agenda.

COUNCILMEMBER JOHNSON: Okay. So, it was not transmitted
in any way, shape or form?

MR. FOLEY: No.

COUNCILMEMBER JOHNSON: Okay. That answers that question.

If during these many long meetings -- and
particularly during the archeological review just --
and I'm only speaking for myself because I'm not an
archeologist. I don't know specifically what I'm
looking at.

From my personal viewpoint, it would have
been helpful to hear from somebody else besides just
the developer's representative to at least tell us,
are we moving in the right direction? Are we
imposing conditions? Are there other things that we

don't know?
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So, from my perspective, I don't know -- I'm
assuming people on that board have some level of
expertise. I would have really appreciated kind of
a second opinion to at least let us know that we
were going in the right direction.

I don't know how other members feel, but I
feel kind of -- you know, very -- it's very
one-sided when we're only getting just one person's
viewpoint about something and not a balanced view.

So, that's just my comment.

MR. FOLEY: You got a very specific letter from SHPD, and

they're the -- they're the experts. They outlined
the procedure in their letter to you and said that
these -- these studies will be reviewed with the SMA
applications before the Planning Commission.

That's the way it works. That's the way they
operate, and they will be consulted. And that's
specifically required in your -- in your current

requirements and in this list of conditions.

COUNCILMEMBER JOHNSON: Well, that -- you know, I'm not an

attorney.

MR. FOLEY: You heard from the experts.

COUNCILMEMBER JOHNSON: Well, they don't always follow the

law either in their own department.

CHAIR NISHIKI: You know what, Jo Anne --
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COUNCILMEMBER JOHNSON: Anyway, thank you.

CHAIR NISHIKI: No, I think if you look at -- under
historical and cultural resources, we did address --
and this may not be to your liking; but we did
address that concern in the conditions that we
included -- I think it was Mr. Carroll because we
had a big discussion about it that included that the
Cultural Resources Commission approve this Cultural
Resource Management Plan submitted by Makena
Corporation in consultation with the Maui Lani [sic]
Isle Burial Council and the Na Kupuna O Mauil.

And then it -- we went pretty well
word-for-word in some of the concerns raised by the
Commission -- SHPD. I think the only thing that
you're probably not happy about is the fact that the
Council is not reviewing that plan.

COUNCILMEMBER JOHNSON: And that was always my
understanding is that this is the only time we're
going to get this before us as a comprehensive
zoning issue.

CHAIR NISHIKI: Uh-huh.

COUNCILMEMBER JOHNSON: And if we're going to attach
conditions of zoning, I really feel that it's
inappropriate for me to consider something -- and

I'll say this again, and I've said it many times.
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CHAIR

51

It's inappropriate for me to look at something, say
that it's appropriate for rezoning when I have
absolutely no clue what is underneath that ground.
and we just had this, you know, discussion in
another venue this afternoon; but it was said to me
and was reminded, you know, to me, well, you never
know what you're going to find until you uncover it.

NISHIKI: Yeah.

COUNCILMEMBER JOHNSON: So, I'll use that same argument;

CHAIR

and I'll apply it to this. You never know what
you're going to find until you uncover it.

And that's, to me, what has not been done.
So, for me, there might any number of those parcels
that I feel are inappropriate to be rezoned and they
shouldn't be rezoned but I don't have that
information. So, I'm operating in a wvacuum.
NISHIKI: Yeah. And, Jo Anne, I -- personally it
may not be the ideal; but this is my take on it,
okay? When you've got Na Kupuna O Maui involved in
it, when you've got the Maui Lanai Island Burial
Council included in it and then you've got the
Cultural Resources Commission included in it -- and
these are all -- these are all -- and I repeat it
again -- people that are either appointed by the

Council or approved by the Council and people that
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live here.

I think that they don't have -- these people
here don't have the gumption to say, no, there
should be no development after reviewing the plans.
Then who else can we really depend upon?

These are considered our kupuna. These are
considered people that sit on the Burial Council,
but I -- I'm not going to argue with that. I just
feel like this is the best that we could do without
it having to come before the Council.

COUNCILMEMBER JOHNSON: No. And I respect all of the --

CHAIR NISHIKI: And I don't know --

COUNCILMEMBER JOHNSON: -- people and the organizations
that you've mentioned.

CHAIR NISHIKI: Uh-huh.

COUNCILMEMBER JOHNSON: But that's not what my point is.

CHAIR NISHIKI: Okay.

COUNCILMEMBER JOHNSON: My only point -- and I've tried to
make 1t I don't know how many ways -- is that
there's times when things should not be rezoned.

Once something has zoning -- you look at the
Ritz-Carlton Hotel. There was a huge area that was
unearthed in that Ritz-Carlton area. And it was
only when they found out after the fact when people

had tried to move bones around -- you know, I'm not
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CHAIR

saying that the same thing would happen here; but it
had zoning. So, they went ahead and they built a
hotel in a different place.

Maybe that is one entire parcel that
everything could have left -- been left in
(inaudible). Everything could have just been left
as it was. Nobody ever built a hotel on that
property. But because you have the zoning, you're
going to find a way around that.

And is it appropriate for people to go
wandering around, you know, in a golf course or
wandering around on the Ritz-Carlton property when
there's (inaudible) there? Maybe that's just an
area that would have been better left undeveloped
and left for the kupuna to care for, but we don't
have that chance. I don't have that chance.

Maybe other people feel, well, fine, let them
go for it; but it's a big problem for me. So, I
guess we'll just have to leave it at that.
NISHIKI: Okay. Any other comments? Okay. Let's
skip to the warm copy of April 6th.

Jo Anne, when do you have to leave?

COUNCILMEMBER JOHNSON: I can probably make it until 5:30,

CHAIR

Mr. Chair.

NISHIKI: Okay. I think right now this Committee
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has to have some sort of discussion on timing
because of what Jo Anne and Mike profess for
tomorrow. And I really need to talk to Riki and the
rest of you members.

So, I'm going to take a 15-minute recess to
try to figure out -- and I want to emphasize: I
want to make a decision this week. I'm not wanting
to delay this project any further.

I think we've had discussion on all -- all
the conditions and the Chair's ready and I hope that
most of you feel -- except for scheduling. So,
let's take a 15-minute recess and figure out when

we're coming back. (Gavel.)

RECESS: 5:01 p.m.
RECONVENE: 5:20 p.m.

CHAIR NISHIXI: Meeting please reconvene.

Two areas of concern that I'd like members to
look at: One was Dick Mayer submitted some
interesting comments that he had in here that you
may want to consider for the next meeting. In that
he had some concerns about density, No. 4, we
shouldn't allow any other restaurants or other
businesses if you are to give that zoning. The
other is No. 1, the ohana.

So, those areas, I think, are something that
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maybe we want to look at, 26, affordable housing
list be certified by the housing -- County Housing
Office are some areas that you may want to look at.

The other that yvou received also is under
the -- a letter dated -- to David Raatz from Wendy
Wiltse who is with EPA in regards to what she calls
a peer reviewer to provide an objective critique of
the water quality and marine biology monitoring
plans that you may want to look at.

And, finally, just because I did get a lot of

my opinions -- and maybe not the way that someone
else would have written it but -- from Mr. Moto in
regards to the SMA and the powers given -- so, I

would like our legal advisor who looks at and
understands SMA law and zoning laws to give a brief
overview prior to con -- recessing the meeting.

Mr. Moto.

MR. MOTO: Good afternoon, Mr. Chairman and members. I1'11l

try to be as brief as possible.

During the break the Chair asked me if I
would be willing to address briefly the issue of --
that came about in your previous -- in the meeting
just before your break about the issue about
comprehensive review, a phrase that was talked about

on Page 4 of the memo.

RALPH ROSENBERG COURT REPORTERS, INC.
(808) 524-2090



PLU 4/6/04 56

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

And regarding that particular language, it's
certainly true that the subject agenda item
represents probably the last opportunity -- by
opportunity, I mean because it's the last major
discretionary approval -- land use approval that --
that the landowner faces. And I'm putting aside the
SMA for now, that that is -- this will possibly be
the last time when the Makena Resort is viewed in
its -- in at least in such a broad scope, blue areas
and pink areas at the same time.

What happens at the SMA level will depeﬂd on
a couple of factors. In large part, it will depend
upon the timing, scope and nature of the particular
applications that are submitted.

No one knows, mainly because we have no
information to inform us, as to when such SMA
applications might be filed, what they might cover
specifically, which ones would be filed first, et
cetera.

I say that because, therefore, one can
conclude from that level of uncertainty that it may
not be the case -- and it's probably not going to be
the case -- that the Planning Commission -- if it is
presented with an opportunity to review an SMA

application or work within this Makena Resort, it's
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probably unlikely that it will -- the SMA is going
to be for either the entire resort or very large
portions of the resort.

It's probably more likely, I'm going to
assume, that it will relate to specific subparts of
the pink areas or yellow areas or -- that are out --
set forth on the map.

The SMA permit process, as you know, tends to
be very fact based; and it tends to be very
application driven, which means that the review will
be primarily focused upon the area that is described
within the SMA application.

Now, the Planning Director is correct in the
sense that the Maui Planning Commission, as the
other commissions are, are -- often do and are free
to consider and should consider the cumulative
impacts that are associated with the proposed
development.

However, that does not necessarily mean that
they would examine in detail or look at the
comprehensive land uses throughout the resort. They
will only consider it to the extent that it's
relevant and material to the application that is on
their agenda.

Finally the -- I'll step back a little bit
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and say that the description -- or the distinction
that I have tried to make between the -- the
comprehensive review that's involved in a -- in a

large scale rezoning like this and a review that's
conducted at the SMA level is -- is

understandable -- or it makes sense if you step back
a bit and recognize that the power to zone, which is
granted to counties by Chapter 46 of the Hawaiil
Revised Statutes. The Zoning Enabling -- the Zoning
Enabling Act is codified within that chapter. 1It's
really -- and the -- and the Coastal Zone Management
Law, which is Chapter 2052, really are two separate
laws that have two different origins and have --
serve different functions.

The zoning law is, of course, a law that's
designed to permit municipalities to zone properties
in accordance with the comprehensive plan of land
use for the welfare, safety and health of the
public. 2and, of course, there's an enormous body of
law that accompanies the power to zone.

The Coastal Zone Management law is a
Congressionally initiated program, a nation-wide
program, whose primary emphasis is upon the
preservation and maintenance of the coastal

environment and public access and recreational and
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historic resources associated with that coastal
zone.

The distinction is important -- perhaps more
academically than in practice because in practice
what tends to happen is that oftentimes the Coastal
Zone Management process 1is treated as if it were a
de facto second type of zoning or land use approval
which is somewhat a departure of -- from its true
and original intent.

There is -- there is no doubt that the zoning
power is a legislative power. There's an enormous
body of law that accompanies it. The agenda item
on -- for today is -- is -- requests that relating
to that power.

And while it is true that there are many
issues and facts that can be addressed at the SMA
level, I think it's already been pointed out that
the SMA review is really -- when one -- it's going
to be true to the intent and purpose of the SMA law.
It's going to be for a slightly different purpose.
It's going to have -- it's going to use specific --
criteria specific to the SMA law, and it's not
really intended as -- or meant to be a substitute
for the kinds of zoning policy decisions that are

made through zoning bills like the one on the agenda
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today.
I'm done, Mr. Chair.

CHATR NISHIKI: Questions? Jo Anne.

COUNCILMEMBER JOHNSON: Brian, if at some point in time --
let's just assume that this were to go through with
all these conditions. Now, let's say that the SMA
line moves down. Let's say some future Council or,
you know, whoever just moves the SMA line down.

What happens to any of this review that we're
relying upon?

MR. MOTO: Well, Mr. Chairman, if -- if the SMA line were
to shift which, I should note, would be quite
significant -- and, you know, there's a whole
process in order to do that and it's not easy to do;
but I'm going to assume for the sake of your
question that it is done -- then, yes, then it
may -- it could very well leave portions of the
Makena Resort out of the SMA which means that they
may not necessarily be subject to the SMA procedures
that people have been talking about.

COUNCILMEMBER JOHNSON: Okay. I had one other guestion,
too; and this is in regard to -- because I know you
know what you're talking about.

Under Section 19.510.1 -- 010 where in the

application, which is the application, let's say,
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that we've received for the change in zoning, it
said all applications shall provide the following.
And it just -- and I'll read it. It says,
preliminary archeological and historical data and
comments from the Department of Land and Natural
Resources and the Office of Hawaiilan Affairs and, if
applicable, a preservation mitigation plan which has
been reviewed and approved by the Department of Land
and Natural Resources and the Office of Hawaiian
Affairs.

So, if there's no preservation mitigation
plan and this -- I mean, if there were ever one to
be required, it would be, in my view, appropriate to
have it here. If they've not had an opportunity to
review -- I've heard comments that this particular
condition will address that issue.

Then I guess my gquestion is: Why bother to
put it in the law if there's another way to address
it? And I guess I'm just confused about are we
following the letter of the law and is SHPD
following the letter of the law when we do something

like this?

MR, MOTO: Mr. Chairman, the gquestion just posed was

addressed in a -- not maybe specifically relating to

archeology but in a more general sense in a
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memorandum that our office issued last month, yes,
on the issue of whether the application was, guote,
complete and whether it was legal or illegal for the
Council to proceed to decision making on this
matter.

And as we discussed in that memorandum, which
should be available in your binders, what we find --
what we basically concluded was that the -- really
the decision as to what amount of information and
what level of detail of information is necessary in
order for the Council to determine whether the
criteria for rezoning are met is something for the
Council to determine.

We noted that, you know, it's very much a
judgment call as to what -- well, first of all,
sometimes it's a judgment call as to -- to decide to
what extent each of the many enumerated listed items
are even applicable because, depending upon the
facts and depending upon the specific land or
application involved, sometimes not all of the
enumerated items apply; but in many cases, many of
them do. So, there's an exercise of judgment to
that extent.

I think, if I remember correctly, on that

subject of archeclogy, I -- I think there's the
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argument that facially the -- at least the
minimal -- what would appear to be the minimal
threshold that's set forth in that application
requirement has been met or at least has been
arguably been met by the applicant.

In fact, I think the Planning Department has
officially taken this position in the sense that
in -- a comment from S -- SHPD was obtained. They
were given opportunity to review. The application
makes references to various archeological reports,
et cetera.

Now, whether it -- whether you think --
whether you, as the Council, believe that that
information is adequate for your purposes and
whether it's sufficient in order for you to decide
whether it satisfies the criteria for decision
making that's in Section 19.510.040, which is the
section that comes two or three pages later, 1is
something that you must make based upon your best

Judgment and on the facts.

COUNCILMEMBER JOHNSON: If, let's say, we had sufficient

information and we decided we wanted to put a
cultural easement because that's appropriate, this
is the only time we'll have a chance to put a

cultural easement on that property; is that correct?
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MR. MOTO: Well, Mr. Chairman, first, I'm not -- I have to
admit I'm not sure what you mean by cultural
easement.

COUNCILMEMBER JOHNSON: Well, you know, let's say that
there was an easement that there was a section of
the property that was inappropriate. Maybe it's
conservation or maybe I'm not using the --

MR. MOTO: No.

COUNCILMEMBER JOHNSON: -- proper terminology; but anyway,
we would just say there can be absolutely no
development in this particular area and, through the
filing of a deed restriction or easement, we said,
okay, that's -- you can't do anything in that area.

MR. MOTO: Mr. Chairman, well, yes -- I mean, matters of
that kind can certainly be addressed within this
context by this body.

Could it happen? I'd say the Planning
Commission level, I think the answer is yes. Of
course, it would depend upon what the Planning
Commission finds and decides.

It's, again -- because all of this is in the
SMA, what's very likely to happen is that when any
SMA application comes in, it will be routed -- well,
maybe I should let the Planning Director speak to

this; but it seems to me that there's a very high
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likelihood that it's going to be routed to two other
agencies -- excuse me -- the Urban Design Review
Board, No. 1, and the Cultural Resources Commission,
both of which will have input and comments to make

or will have opportunity to make comments on such

application.
And -- and, furthermore, to follow up on
your -- it is possible that a condition could be

imposed relating to an archeological easement or

cultural easement as you --

COUNCILMEMBER JOHNSON: Yeah. And the only reason I ask

that is because when I read Mr. Nishiki's
memorandum, basically I look at legislative function
and I look at administrative function. It was
always my understanding that legislatively we're the
ones that deal with easements. And I didn't think

that other -- you know --

MR. MOTO: Oh.

COUNCILMEMBER JOHNSON: =-- I mean, perhaps state -~ I

didn't think that the Planning Commissioners could

impose or accept easements.

MR. MOTO: Yes, you -~ yes, you make a good point in that

no agency like the Planning Commission could accept
an easement on behalf of the County. That's

something that only the Council can do pursuant to
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Maui County Code.

That does not necessarily mean, however, that
there might not be a suggestion that that be done or
that some arrangement like that be achieved. For
example, it could be the case that -- in the course
of their review and discussions, that the CRC or the
Maui Planning Commission get the applicant to agree
to convey such an easement to land trust, for

example.

COUNCILMEMBER JOHNSON: Okay. So ~-
MR. MOTO: Obviously I'm just speculating but --
COUNCILMEMBER JOHNSON: Right, right.

MR. MOTO: -~ these are the kinds of things that are

possible.

COUNCILMEMBER JOHNSON: Yeah. And the only thing I'm

trying to do is separate the legislative function
from the administrative function and that, in the
scope of our authority, we would be the ones that
would be the appropriate body to impose, if we were
going to impose an easement at this level, as
opposed to saying, oh, well, maybe somebody will put
a condition on there at some future point in time;
and maybe it will go to a Coastal Land Trust or
Historic Preservation Trust, that kind of thing.

And -- and just for the record, Mr. Chair,
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CHAIR

I -- I was given a copy of the communication that
earlier Mr. Foley referred to that -- when I asked
about Cultural Resources Commission. And if this is
the same one -- it might have been a different one;
but anyway, the copy that I was given was a letter
of March 15th. 2and it was to you, Mr. Foley, from
SHPD. It might have been in response to a letter
from Mr. Nishiki, but then it was carbon copied to
the Cultural Resources Commission. And that was the
letter that I was talking about. So, thank you.
NISHIKI: Any others qguestions or comments for
Brian?

Okay. We've checked with all Council
members. If it is possible, because you have,
again, Mr. Mayer's, Ms. Wiltse's concerns -- and I'm
sure that some of you now have looked at the fresh
print on the April 6th communication that I provided
to you, that you have between tonight and tomorrow
afternoon in which this Committee will recess still
at 4:30 to perhaps submit some sort of condition
should you want to. If not, maybe have your staff
make duplicates as we go through the entire
conditionsg tomorrow evening.

So, 4:30 is the time that all members have

said that they can be available tomorrow evening,
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Chambers.

RECESS:

5:45 p.m.

RALPH ROSENBERG COURT REPORTERS,
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